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In the Court of Appeals of the District of Columbia. 


No. 2753. 

William F. Columbus, Appellant, 

vs. 

Joseph C. Sheehy. 


a Supreme Court of the District of Columbia. 

At Law. No. 57265. 

William F. Columbus, Plaintiff, 

vs. 

Joseph C. Sheehy, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings bad, in the above-entitled cause, to wit: 

1 Declaration. 

Filed September 17, 1914. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57265. 

William F. Columbus, Plaintiff, 

vs. 

Joseph C. Sheehy, Defendant. 

The plaintiff sues the defendant for money received by the defend¬ 
ant for the use of the plaintiff: and for money found to be due from 
the defendant to the plaintiff on accounts stated between them. 
And the plaintiff claims Twelve hundred and fifty dollars ($1,250) 
with interest thereon from the 29th day of August. 1914. according 
to the particulars of demand hereto annexed : besides costs. 

LORENZO A. BAILEY, 

Attorney for Plaintiff. 
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Particular ,s* of Demand. 

Joseph C. Sheehv, Esq., to William F. Columbus, Dr. 

To cash received hv Sheehv from Denis J. McCarthy 
under contract in writing dated May 4, 1914, by and 
between said McCarthy party of the first part and the 
plaintiff and defendant, parties of the second part... $1,250.00 
To interest thereon from Aug. 29, 1914. 

District of Columbia, ss: 

William P. Columbus, being first duly sworn says upon his oath 
as follows: 

I am the plaintiff in the above entitled suit wherein 
2 Joseph C. Sheehv is named as defendant. 1 have a good 
cause of action against the defendant for the amount claimed 
in the declaration hereto attached and hereby made part hereof, 
which said cause of action is based upon the following facts. 

The defendant. Joseph C. Sheehv and myself are members of the 
Bar of the Supreme Court of the District of Columbia. Prior to 
May 4th. 1914, one Denis J. McCarthy, a proprietor of a bar room 
license in the District of Columbia, informed me of bis desire to 
secure the transfer of his said license to another location. The 
place where said license was then located was in a restricted district 
under the terms of the Excise law. D. C. I thereupon called upon 
the defendant and invited him to join with me in the employment by 
McCarthy. Tie then accepted said invitation and in pursuance (if 
said invitation caused to be drafted in his office a contract of employ¬ 
ment which contract was thereupon signed by the said McCarthy 
and the said defendant and myself; and is in words and figures as 
follows: 

“Fee agreement, made this 4th day of May, 1914. between Denis 
J. McCarthy, party of the first part, and William F. Columbus and 
Joseph C. Sheehv, parties of the second part, is as follows:” 

“1. The party of the first part hereby employs the parties of the 
second part to represent him before tbe Excise Board of tbe District 
of Columbia in the matter of bis application for a transfer of his 
license from No. 332 Fourteenth Street, Southwest, to the around 
floor of the Evans Building, or elsewhere.” 

“2. The party of the first part shall pay the parties of the second 
part a retainer of five hundred dollars ($500), and an additional fee 
of five thousand dollars ($5,000), should his license be transferred 
to the ground floor of the Evans Building or elsewhere.” 

“3. The parties of tbe second part accept the employment afore¬ 
said and will endeavor to secure the transfer of the license of the 
party of the first part.” 

“dents j. McCarthy.” 

“WM. F. COLUMBUS.” 

“JOS. C. STIFF ITY.” 
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3 Thereupon McCarthy handed me his check payable to the 
order of the defendant and myself for the sum of $500 being 

the retainer fee mentioned in said contract and the defendant en¬ 
dorsed said check and I collected the amount thereof and paid to 
the defendant his part, $250. 

After a public hearing on the application for a transfer of the 
said license had before the Excise Board, 1). C. on June 9th. 1914. 
at which both the defendant and myself were present and partici¬ 
pated as attorneys for said McCarthy in the discharge of our duties 
under our said contract, the Excise Board on. to wit. June 13, 1914, 
announced its intention to grant said application and did actually 
grant said transfer on to wit, August 18th, 1914. 

Immediately after the announcement made by the Excise Board 
f *- 

on to wit June 13th, 1914. as aforesaid, I called upon McCarthy 
to pay the amount of the fee, $5,000 mentioned in said contract and 
he informed me that with the aid of some friends he expected to raise 
said amount soon and would pay it as soon as this was done. I re¬ 
ported this to the defendant and he then and continually thereafter 
urged me to collect the entire fee. T continuously kept calling upon 
McCarthy and he continually asserted that he was endeavoring to 
get in a position to pay said fee until some time early in the month 
of August, 1914, when he informed me that he would be unable to 
raise the whole amount but expected to raise a portion thereof and 
would deliver to me on account of the contract what he could in cash 
and arrange with the defendant and me as to the payment of the 
balance. Of all mv dealings and said efforts to collect said fee I 
kept the defendant from time to time duly and promptly informed. 
A few davs thereafter McCarthy informed me. and 1 believe the fact 

t t 

to be, that while he was confined to his home with some phy- 

4 sical disability the defendant called on him and demanded 
that he. McCarthy pay to him. the defendant. $2,500: that 

he, McCarthy had just raised $3,500 and in response to the defend¬ 
ant’s demand, he, McCarthy gave him. the defendant $2,500 on ac¬ 
count of the $5,000 fee then due and owing by him. McCarthy under 
and by reason of the said contract. 

Thereafter, and immediately after I had obtained knowledge that 
McCarthy had given a chattel deed of trust on his license, stock, 
business and all his assets to secure the payment of $5,500 and when 
it appeared that the collection of the balance due the defendant and 
me under said contract was greatly imperiled by said deed of trust 
and that said collection may entail considerable delay and trouble. T 
duly demanded on, to wit. August 29th. 1914. of the defendant my 
one-half of the amount collected by him on account of the amount 
due as under the contract from McCarthy but he refused and still 
refuses to pay the same or any part thereof. 

The only agreement between the defendant and myself concern¬ 
ing the subject matter of the written agreement of May 4th. 1914, 
hereinbefore set forth is what appears on the face of that agreement. 

Wherefore T claim to be due to me from the defendant. Joseph C. 
Sheehv the full sum of $1,250 with interest according to the Par- 
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ticulars of Demand hereto attached and made part hereof, exclusive 
of all set-offs and just grounds of defense. 


WILLIAM F. COLUMBUS. 


Subscribed and sworn to before me this 17" day of September, 
A. I). 1914. 
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JOHN B. YOUNG, Clerk, 

By A. W. LEVENSALER, Aw't Cl’1c. 

Plea. 


Filed October 12, 1914. 

afe >(e s|t j|c s|c s|c 

For plea to the declaration in the above entitled cause, the defend¬ 
ant says that he did not undertake and promise as therein alleged. 

FRANK J. HOGAN, 

DANIEL W. BAKER, 
Attorneys for Defendant. 


. I jfidavit of Defeuse. 

* * * * * * * 

I, Joseph C. Sheehv. being first duly sworn, on oath say that T am 
the defendant in this action, and that 1 deny the right of the plain¬ 
tiff 1 as to the whole or any part of the claim herein and deny that I 
am indebted to the plaintiff in the sum claimed, or in any other sum 
whatsoever; the grounds of my defense are as follows: 

On May 4, 1914. plaintiff, William E. Columbus, called at my 
office and informed me that he had been employed by one Denis J. 
McCarthy to represent the latter before the Excise Board of the Dis¬ 
trict of Columbia in the matter of application for transfer of bar¬ 
room license from 332 Fourteenth Street. Southwest, to ground flour 
of Evans Building, 1420 New York Avenue, Northwest; plaintiff 
informed me that he desired my services as attorney before said 
Excise Board in the matter referred to; he asked me the terms on 
which 1 would accept the proffered employment, advising me that 
my compensation would have to be contingent upon success; I in¬ 
formed him that I would accept the employment only on considera¬ 
tion that I be paid a retainer of $250 and a fee of $2,500 in 
6 the event of success in obtaining the transfer applied for: T 
further informed him that I desired a written contract of em¬ 
ployment: plaintiff thereupon told me that he would charge said 
McCarthy a like amount, and a proposed agreement was drafted in 
my office on said date; before execution said draft was delivered by 
me to plaintiff, who subsequently returned it to my office with the 
signature of said McCarthy appended thereto, and it was on or about 
said date signed by plaintiff and myself: said agreement is as set 
forth in the affidavit filed with plaintiff’s declaration. 

T did not see said McCarthy prior to the execution of said agree¬ 
ment. nor for some time thereafter. The hearing of the said trans¬ 
fer application having been set down by the Excise Board for June 
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5, 1914, and the labor of preparing and presenting the applicant’s 
case to that body devolving upon me entirely, with the knowledge 
and consent of plaintiff, commencing about two weeks after the date 
of the aforesaid agreement, 1 dealt directly with said McCarthy; said 
hearing was postponed by said Board until June 9, 1914, on which 
latter date it was held; on behalf of McCarthy 1 conducted the case 
of his transfer application before said Board, unassisted in any re¬ 
spect by plaintiff. 

On June 13, 1914, the Excise Board granted the transfer applied 
for, and some time thereafter 1 called on plaintiff to obtain and de¬ 
liver to me mv agreed fee. but he utterly failed to do so; thereafter, 
I informed said plaintiff that for good and sufficient reasons, made 
known to him. \ insisted on the payment of my fee and required the 
same by check. Hearing nothing for some considerable time from 
plaintiff, and having been, as already stated, in direct touch with 
said McCarthy in connection with the rendition of my serv- 
7 ices and the result thereof. T applied directly to McCarthy 
personally for the payment to me of $2.o00. the sum which it 
was agreed by all concerned T was to receive for my said services, and 
he promised that he would pay to me said sum. On June 30. 1914, 
T wrote said McCarthy, calling his attention to his promise to set¬ 
tle with me bv that date, and notifying him that my fee should he 
paid without further delay. On July 14. 1914. T received a message 
from said McCarthy, transmitted through one Whelan, by which I 
was requested to call at McCarthy's residence, being informed that 
he was therein confined by reason of slight illness. Tn response to 
said message. T called at the residence of -aid McCarthy on July 15. 
1914. and was bv him then and there paid the sum of $2,500 due me 
by check, said McCarthy explicitlv advising me that said $2,500 was 
in full settlement of the fee due from him to me for the sendees ren¬ 
dered him by me. and that T was not to pay any part thereof to plain¬ 
tiff. or to eonrrdcr the payment being made to plaintiff and myself; 
and further that he. the said McCarthy, would pay said plaintiff the 
fee due him and satisfactorily arrange with him for the settlement 
thereof. Oh information and belief. T say that within a few days of 
the date of said payment the plaintiff was expressly informed of the 
fact thereof and made no claim whatever against me. but on the con¬ 
trary negotiated di recti v with said McCarthv for the payment to 
him”, plaintiff, of the sum of $2,500; thereafter the plaintiff in no 
way directly or indirectlv. communicated with me until August 29, 
1914 T make part of this affidavit, and aver to he true, the follow¬ 
ing sworn statement made by said McCarthv. respecting the subject 
matter of this suit, dated September 11. 1914; 


$ District of Columbia. 

T TVni« T McCarthv. Winn fir-t <hilv >\vorn. on oath depose and 
<sav that some time prior to May. 1014. 1 employed William F. Co¬ 
lumbus as my attorney to represent me before the Excise Board of 
the District of Columbia in the matter of my application for transfer 
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of bar-room license from No. 332 Fourteenth Street, South¬ 
west to No. — Fourteenth Street, Northwest; that said applica¬ 
tion was denied by the Fxcise Hoard and on or about May 1. 
Ibl4, I again employed said \\ illiam F. Columbus to make ap¬ 
plication on my 1 »eha 11 before the Fxcise Hoard for transfer of 
my said bar-room license from No. MM2 Fourteenth Street, 
Southwest, to the ground floor of the Feans Building, on 
New 5 ork Avenue. Northwest, between Fourteenth and Fif¬ 
teenth Streets; that said Columbus suggested to me bis desire 
to associate with him, as attorney in handling said application 
for transfer before the Fxcise Hoard, Joseph C. Sheehy; that 
1 gave my consent to the employment of Mr. Sheehy and, on 
May 4. said Columbus presented to me a fee agreement, under 
the terms of which I was to pay a retainer of five hundred dol¬ 
lars ($500). and five thousand dollars ($5,000) additional upon the 
granting of the transfer, which agreement I signed; that I did not 
see Mr. Sheehv or consult with him until several weeks after I 


O 




OJ 


signed said agreement; for some time before the bearing, however, 
with the knowledge of said Columbus, I frequently saw and directly 
consulted with Mr. Sheehy; that said transfer was granted by the 
Fxcise Board on June 13, 1014. and several weeks thereafter Mr. 
Sheehy phoned me and asked why bis fee had not been paid. I told 
him I was doing my best to secure the money, and would pay him as 
quickly as possible; that, within about ten days after the re- 
9 eeipt of said phone message, I called at Mr. Sheehy’s office 
and asked him how much of the fee. amounting to $5,000, 
was due him, whereupon be stated twenty-five hundred dollars 
($2,500) ; that T thereupon advised him I would secure that amount 
within a few days and would make some arrangement to take care 
of the fee due Mr. Columbus; that shortly thereafter I was taken 
ill and while confined at my home sent a message to Mr. Sheehy, by 
Mr. Whelan, requesting that be call on me, which be did, where¬ 
upon I delivered to him a check for twenty-five hundred dollars 
($2,500). in full payment of bis fee. with the distinct and positive 
understanding that it was for bis fee and that be was not to pay any 
part thereof to Mr. Columbus, but that, on the contrary, T was to pav 
Mr. Columbus bis fee or make some satisfactory agreement with him, 
said Columbus, for tbe payment thereof. 


dents j. McCarthy. 


Subscribed and sworn to before me this 11th dav of September. 

1914. 

r seal."] WM. TT. HOLLOWAY. 

Notary Public, D. C. 

So far from having any claim against me or asserting the same, on 
information and belief T sav that plaintiff was informed by said Mc¬ 
Carthy a few days after he made to me the aforesaid payment tbe 
fact thereof: that plaintiff looked to and negotiated with said Mc¬ 
Carthy for the sum of $2,500. which be claims to be due him from 
McCarthy, and which T sav was due him from said McCarthy and 

^ 7 ty t/ 
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not at any time from me, nor was there at any time, nor is there 
now, due from me to plaintiff any sum of money arising out of 
this or any other matter or tiling whatsoever. Further, on 

10 information and belief, I aver that plaintiff, after said Mc¬ 
Carthy's settlement with me, and with full knowledge 

thereof, requested McCarthy to give him, plaintiff, his promissory 
note, endorsed by Messrs. Maguire and Allen, for the sum of $2,500, 
in full settlement of plaintiff's claim against McCarthy; that said 
McCarthy agreed with plaintiff to comply with this request, and 
only failed so to do hy reason of the refusel of the persons named to 
endorse the proposed note. Further on information and belief, I 
say that on five or six different occasions plaintiff negotiated directly 
with McCarthy for the payment to him of the fee which he claims 
(and not for or on my account or with any intention of in any way 
accounting to me, he knowing and recognizing the settlement made 
with me) ; that plaintiff arranged with said McCarthy to make set¬ 
tlement in full by the latter’s promissory note of $2,500, which plain¬ 
tiff sought to have discounted at one of the local hanks, said settle¬ 
ment failing of consummation only because plaintiff failed to get the 
hank to discount for him said McCarthy’s note, plaintiff having. T 
am informed, believe and therefore aver, applied to the President of 
said hank for the discount of said note, hut the same not having been 
favorably acted on. after consideration, by either the officials or the 
discount committee, or some member or members thereof, of the 
bank in question. 

Subsequently, on the 2<Sth day of August, 1014. at the office of 
plaintiff and his attorney. L. A. Bailey, plaintiff again sought to 
make settlement with said McCarthy, then and there offering to ex¬ 
tend time to said McCarthy to pay his, plaintiff’s, claim for $2,500, 
on condition that the latter pay him at that time $500 cash. For 
verification of these facts, as well as for verification of the fact 

11 referred to in the next succeeding paragraph of this affidavit, 
1 hereby present to the Court the sworn statement of Mc¬ 
Carthy, made September 23, 1014. the contents of which I believe 
and therefore aver to he true: 

District of Columbia, ss : 

1, Denis J. McCarthy, being first duly sworn, on oath depose and 
say that within a few days after 1 paid Mr. Joseph C. Sheehy his fee 
of $2,500, for services rendered in connection with transfer of my 
saloon license to the ground floor of the Evans Building, the facts 
regarding which are detailed in my affidavit dated September 11, 
1914, Mr. William F. Columbus called on me and 1 informed 
him of said payment; said Columbus thereupon requested that 1 
give him a note for his fee of $2,500, endorsed by Messrs. \\ illiam 
Maguire and Robert Allen. I promised Columbus 1 would endeavor 
to secure the endorsements which he desired on my note, and some 
time shortly thereafter talked with said Maguire and Allen, both of 
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wlioin refused to endorse my note for the $2,500 due Colum¬ 
bus*. 

1 hereafter, and after I had informed him of the pay¬ 
ment oi Mr. Sheehy s fee, Mr. Columbus called on me five 
or six times, and requested that I make some arrangement to 
to pay him his fee. 

On one of the occasions when Mr. Columbus called on 
me, he requested that I pay his fee by my note for $2,500, 
and stated that he would ascertain whether or not the bank 
of which Mr. K. I.. Montague is President would discount 
that note, and agreed to accept same in payment of his fee 
'c (ase could get it discounted, and 1 agreed upon his 

^ request, to give him my promissory note for $2,500, whenever 
he had made the arrangements for this discount which he 
stated he was about to undertake. 

Regarding a chattel deed of trust on my license stock 




X 


12 


bu 

Mi 


si ness. and assets. 1 say that said trust was prepared by 
r. L. A. Hailey. whom I am informed and believe is the 
attorney for Mr. William F. Columbus in the latter’s pending suit 
against Mr. Joseph C. Sheehy; I personally executed said chattel 
trust in the office of said Hailey, the fact being that Columbus and 
Hailey have their ollices together; the said trust is to secure the pay¬ 
ment, of $5,500 due the aforesaid William Maguire, a client of said 
Hailey, said Maguire being President of the Arlington Hrewing Com¬ 
pany. which is represented by Hailey as attorney, with which brew¬ 
ery, as well known to ( olumbu- and Hailev, I do business’ on the 
occasion when 1 went to the ollice of said Hailey to execute said chat¬ 
tel trust, Columbus was there and he again requested that 1 pay his 
fee. and stated to me that if I would give him $500 in cash, he would 
wait for the balance. This was subsequent to the time when, as I 
had fully informed Mr. Columbus, 1 had settled with Mr. Sheehy for 
his fee. 

denis j. McCarthy. 


Subscribed and sworn to before me this 23rd dav of September 

A. D. 1914. 1 

Tseal.1 GUY IT. JOHNSON, 

Notary Pvblic, D. C. 

Referring to the averment of next to last paragraph of Plaintiff’s 
affidavit herein, respecting his alleged actions immediately after he 
had obtained knowledge that McCarthy had incumbered his chattels, 
etc., with a mortgage, 1 say that, as shown by the above sworn state¬ 
ment of McCarthy, the plaintiff had full knowledge of this action on 
the part of McCarthy at the time of the execution of the said 
13 mortgage and was then and there present, this transaction 
having been consummated in the office of plaintiff’s attorney, 
L. A. Bailey, the latter and plaintiff having their offices together; 
and on information and belief 1 say that at that very time plaintiff 
negotiated directly with said McCarthy for the settlement of plain¬ 
tiff’s claim against McCarthy for fee in the sum of $2,500. Tn none 
of these negotiations was plaintiff endeavoring or pretending to en- 
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deavor to collect for me or on my account, but was acting directly 
and solely for himself and his own benefit. 

The allegations of plaintiffs affidavit herein that I called at the 
home of McCarthy while he was ill and demanded that he pay my 
fee is false. The true facts respecting the receipt of my fee and the 
conditions under which it was paid have been already fully set forth 
herein. 

The allegation of plaintiffs affidavit that he participated in any 
way in the hearing conducted by the Excise Board on .June 9, 1914, 
except by being physically present in the room, is unfounded in 
fact. 

I say that with full knowledge of all the facts plaintiff acquiesced 
in the payment directly to me by McCarthy of the sum of $2,500, 
which at the outset 1 expressly informed the plaintiff, and through 
him the said McCarthy, would be my charge, in the event of success, 
for the services I undertook to render; that not only did plaintiff 
acquiesce in said payment to me, but that, as already herein shown, 
he undertook to make settlement of his claim for a like sum directly 
with said McCarthy, and agreed with the latter on several plans of 
settlement, none of which was consummated only because of plain¬ 
tiff’s failure to obtain the endorsers desired, the discount requested, 
or the partial payment he offered to accept. I further say 
14 that T never made any promise, contract, or undertaking, ex¬ 
press or implied, out of which there did or could arise any 
obligation on my part to pay plaintiff the sum claimed or any other 
sum; that on the contrary plaintiff at one time endeavored to lead 
me to believe that he would undertake to collect and deliver to me 
the fee it was expressly understood and intended I should receive, 
but he utterly failed so to do. 1 further say that the arrangement 
(subsequent in time to the making on May 4. 1914, of the agreement 
set forth in plaintiff’s affidavit, and subsequent also to the rendition 
of the services agreed upon by me and the ohtainment of the license 
transfer applied for) whereby McCarthy undertook separately to pay 
me and to pay the plaintiff was agreed to and acted on by all of the 
parties to said agreement of May 4, namely, McCarthy, plaintiff and 
myself. 

In conclusion I say that any statements in the affidavit of plain¬ 
tiff filed with his declaration inconsistent with the foregoing are not 
founded on facts. 

JOSEPH C. SHEEHY. 

Subscribed and sworn to before me this 12th day of October. 
A D 1914 

* r seal 1 BESSIE B. SHEEHY, 

Notary Public , 7). C. 

Motion for Judgment. 

Filed October 14, 1914. 

******* 

Comes now here the plaintiff and moves the court to strike out 
and expenge from the record the affidavits of Denis J. McCarthy; 

2—2753a 
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upon the ground that they are not properly a part of the de¬ 
fendant s affidavit of defense under the 73d rule of the Law 
Kules of this Court. 


And the plaintiff also moves the court to enter judgment in his 
favor for the amount claimed in his declaration; upon the ground 
that said affidavit of defense, if true, is insufficient to defeat the 
plaintiff s claim in whole or in part. 

LORENZO A. BAILEY, 

Attorney for Plaintiff. 


1 he defendant will please take notice that the foregoing motion 
will he presented and submitted to the Court at 10 o'clock A. M. on 
.Friday. October lb, 1914. or as soon thereafter as counsel may be 
heard. 

LORENZO A. BAILEY, 

Attorney for Plaintiff. 


Sendee of the foregoing notice and of the motion therein men¬ 
tioned is hereby acknowledged this 13th day of October, 1914. 

FRANK J. IIOGAN, 

D. \Y. BAKER, 

Per E. L. J., 

Attorney* for Defendant. 


Opinion of the Court. 

Filed November 6, 1914. 

******* 

The cause was heard upon the plaintiff’s motion under the 
seventy-third rule for judgment in his favor for the amount claimed 
in his declaration upon the ground that the affidavit of defense, if 
true, is insufficient to defeat the plaintiff's claim in whole or in 
part. 

An examination of the declaration and fortifying affidavit shows 
that the plaintiff is attempting to enforce a contract that is clearly 
void as against public policy. Both the plaintiff and the defendant 
are practicing members of this bar. Prior to May 4. 1914, one Mc¬ 
Carthy, a proprietor of a bar room license in the District of Co¬ 
lumbia. requested the plaintiff to secure the transfer of said 
16 license to another location, the place to which said license 
then applied being in a restricted district under the ten us of 
the Excise Law. Thereupon the plaintiff invited the defendant to 
join with him in the tendered employment. The defendant ac¬ 
cepted the invitation and the plaintiff, the defendant and McCarthy 
all subscribed a contract in the following words: 

“Fee agreement, made this 4th day of May, 1914. between Dennis 
J. McCarthy, party of the first part, and William F. Columbus and 
Joseph C. Sheehv, parties of the second part, is as follows: 

1. The party of the first part hereby employs the parties of the 
second part to represent him before the Excise Board of the Dis¬ 
trict of Columbia in the matter of his application for a transfer of 
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liis license from No. 332 Fourteenth Street, Southwest, to the ground 
floor of the Evans Building, or elsewhere. 

2. The party of the first part shall pay the parties of the second 
part a retainer of five hundred dollars, ($500), and an additional 
fee of live thousand dollars ($5,000), should his license be trans¬ 
ferred to the ground floor of the Evans Building or elsewhere. 

3. The parties of the second part accept the employment aforesaid 
and will endeavor to secure the transfer of the license of the party 
of the partii of the first part.” 

Thereupon McCarthy paid the five hundred dollars retaining fee 
called for by the contract and the same was divided equally between 
the plaintiff and defendant, Afther the public hearing on the ap¬ 
plication for the transfer before the Excise Board, the plaintiff and 
defendant both participating therein, the Board granted the trans¬ 
fer. Thereafter defendant collected two thousand five hundred dol¬ 
lars of the five thousand dollars contingent fee from McCarthy and 
refuses to divide the same with the plaintiff. The plaintiff finding 
himself unable to collect of McCarthy now seeks to recover in this 
action one half of the two thousand five hundred dollars collected by 
the defendant, upon the theory that they were equal partners 

17 in the business and that anything collected by either must he 
equally divided between the two. It will not be necessary to 

consider the sufficiency of the defendant’s affidavit but it may be 
fair to state that his position seems to be that he was to have his 
fee of two thousand five hundred dollars whether the plaintiff re¬ 
ceived anything or not. 

The question to be decided by the Excise Board was one to be de¬ 
termined in the public interest. McCarthy had no legal right, to 
have his license transferred. See the Excise Law. 37 Stat, 007. 
McCarthy was not in the position of a claimant seeking to enforce a 
legal right and who might therefore employ attorneys upon a con¬ 
tingent fee. His position was more analogous to that of the defend¬ 
ant in Haselton v. Miller, reported under the name of Haselton v. 
Sheckells, 202 Y. S. 71, who had a parcel of real estate which he 
wished to dispose of to the government, or like the parties in other 
cases referred to in that opinion who wished to secure contracts with 
tlie government. In such cases it is well settled that a contract to 
pay an attorney a contingent fee for securing the contract or the 
purchase of the plaintiffs property by the government is void, as 
against public policy, the reason being that it is of evil tendency in 
that it naturally tempts the attorney to the use of improper means to 
accomplish his client’s purpose. Tn the present case the amount of 
the contingent fee. five thousand dollars, is so disproportioned to any 
legitimate legal services to be rendered as to furnish an additional 
reason for holding the contract to be one of evil tendency. The in¬ 
validity of the contract doe-* not depend upon the questionable char¬ 
acter of the sendees actually rendered or agreed to be rendered but re¬ 
sults from the fact that its natural tendency is to prompt efforts 

18 which are against the public interest. Tn the Haselton case 
the court assumed that the sendees were legitimate but struck 

down the contract for the reason above stated, remarking that the 
court would not inquire what was actually done, inasmuch as the 
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arrangement “necessarily invited and tended to induce improper 
solicitations and intensitied the inducement by the contingency of 
the reward.” 

It is undoubtedly legal for parties to stipulate for a contingent fee 
to be paid for services in prosecuting a plaintiff's claim against an 
indi\idual or against the government, but in such cases the claim is 
a demand of some matter as <>1 right. The present case does not 
belong to this class. In the class of cases to which this does belong 
the plaintiff has a right to employ an attorney to represent him and 
has a right to pay such an attorney for his services but he has not a 
right to do so upon a contingent fee for the reason above stated. 
The brief filed for the plaintiff proceeds upon the theory that 
wherever the plaintiff has a right to employ a paid attorney he has 
a right to engage the attorney upon a contingent fee. A manufac¬ 
turer would have a right to employ and pay an attorney to appear 
before a Committee of Congress and show such reasons as he could 

• i uld l e imposed upon the class of goods 

manufactured by his client, hut certainly he could not employ the 
attorney upon a contingent fee. In our view the present case falls 
within this class. 

It may be urged by the plaintiff that judgment cannot he rendered 
against him upon his own motion because the proceedings under 
the seventy-third rule are merely collateral and are to determine 
whether or not the plaintiff is entitled to summary judgment. 
In answer thereto it must he said that the contract in question 
is illegal. The plaintiff by his motion refers not only to his 
own declaration but also to his affidavit in support thereof. As soon 
as the court perceives the illegal nature of the contract it is in duty 
hound to dismiss the suit. I he plaintiff by his own affidavit puts 
himself out of court.—by his own solemn oath in laying the con¬ 
tract before the eyes of the court. It seems unnecessary to cite au¬ 
thorities in support of such a proposition but in the ease of Oscanyan 
v. Arms Co.. 10:! V. S. 201. an officer of the Turkish government 
was employed on a commission by an American corporation to sell 
its products to the Turkish Government through his influence with 
its officials. The nature of the contract appeared upon the opening 
statement of the plaintiff's counsel to the jury and the court at 
once directed a verdict for the defendant. Of that action the Su¬ 
preme Court says: 

“So in a civil action, if it should appear from the opening state¬ 
ment that it is brought to obtain compensation for acts which the law 
denounces as corrupt and immoral or declares to be criminal * * * 
the court would not hesitate to clo^e the case without delay.” 

Later on in the same ease the court savs: 


“Here the action is upon a contract which, according to the view 
of the judge who tried the case, was a corrupt one, forbidden bv 
morality and public policy. * * * Assuming for the present 

that such was a sound view, the objection to a recovery could not be 
obviated or waived by any system of pleading or even by the express 
stipulation of the parties. Tt was one which the court itself was 
bound to raise — the interest of the due administration of justice.” 
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In the case of Coppell v. Hall, 7 M all. 542, a suit was brought 
upon a contract whereby the plaintiff, a neutral, had agreed with 
the defendant, a citizen of one of the belligerents to protect with his 
neutral name shipments made by the defendant into the other bellig¬ 
erent State, where trade between citizens of the belligerents 
20 was forbidden. In reversing a judgment given in favor of 
the plaintiff after a waiver by the defendant of the point of 
illegality, the court said: 

“Whenever the illegality appears, whether the evidence comes 
from one side or the other, the disclosure is fatal to the case. No 
consent of the defendant can neutralize its effect. 

In thus rendering judgment in favor ot the defendant on the mo¬ 
tion of the plaintiff under the seventy-third rule, we are not depart¬ 
ing from the decisions of the Court of Appeals in regard to cases 
arising under said rule, for those decisions were not rendered in 
cases in which the contract sued upon was illegal from its inception: 
Lawrence v. Hammond. 4 I). C. Ap. 467, 472-4; Bailey v. D. C., 4 
D. C. Ap. 356, 370; Booth v. Arnold. 27 Ap. 1>. C. 287, 201 ; Thomp¬ 
son v. Custis, 35 I). C. Ap. 247, 250. In fact the same court said in 
Brown v. D. C., 20 Ap. D. C. 273. 281: 

“The opening statement * * * admitted a fact that dis¬ 

charged all possible right of recovery in the action. It was in the 
interest, therefore of the speedy administration of justice, to act upon 
the admission when deliberately made, and avoid the delay that 
would be caused by the production of the evidence. 7 

Tt is unnecessary to pursue the subject further. The plaintiff 
stating that he cannot amend, judgment must be rendered for the 
defendant. “In pari delicto potior est conditio defendentis.” 

WENDELL P. STAFFORD, Justice . 


Supreme Court of the District of Columbia. 

Saturday, Nov ember 7th, 1914. 

Session resumed pursuant to adjournment, Hon. W endell P. 
Stafford, Justice presiding. 

* * * * * * * 

This cause came on to be heard upon plaintiff’s motion 
21 filed herein by his attorney of record for judgment under 
the Seventy-third Rule of court, and being considered and 
the court having filed its opinion herein, the court inquires of the 
said plaintiff’s attorney wl*ether or not he desires to amend in any re¬ 
spect and said attornev advises the Court that he does not, but elects 
to stand on his present declaration and affidavit. 

Whereupon, in accordance with the opinion of the court filed 
herein it is ordered that this cause be. and the same is hereby dis¬ 
missed and considered that the plaintiff take nothing by this action ; 
that the defendant go hence without day. he for nothing held and 
recover of the plaintiff his costs of defense to be taxed by the Clerk 
and have execution thereof. 
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IVon, the foregoing the plaintilt hy his said attorney, in open 

lZ tv I "f"| lln i a !’ llea I' 0 -' 1 !? Co " rt of A r»peals, whereupon the 

iu’ iuun" k < i' ,s " ls hxo<l 1,1 ,he s, "u " f One Hundred Dol- 

m ! cave , to <e l KIS ' 1 the sum of Fifty Dollars 

($£>0.00) with the clerk in lieu of such bond. 

Memorandum. 

November 11, 1914.—Appeal bond approved and filed. 

A sign went of Error#, 

Filed November 11. 1914. 


lo plaintiff, for an assignment and specification of the errors of 
vlnch he complains upon his appeal from the judgment of this 
^ 0,111 111 tins cause, and being thereunto advised by counsel 
and so believing, says that this Court erred as follows, viz: 
. *• 1,1 ll,) ! <ll,, .g that the agreement of May 4. 1914. set forth 

in ie lecord herein, is an unlawful or illegal agreement and there¬ 
fore insufficient to sustain the plaintiff’s suit. 

2. In holding that said agreement is so far contrary to the morals 
or welfare of the public as to make it the duty of die Court to dis¬ 
miss this suit forthwith. 

d. In holding that upon the face of the plaintiff’s affidavit filed 

undei the <->d Common Law Hide of this Court he was not entitled 

to recover the amount claimed in his declaration, in whole or in 
part. 

4 In refusing to grant the plaintiff’s motion for judgment under 
said Seventy-third Rule. 

o. Jn all and singular the conclusions of this court upon which 
said judgment was based, as stated in the written opinion of the 
court herein filed. 

0. In rendering the judgment herein appealed from and causing 
the same to be entered of record in this suit. 

LORENZO A. BAILEY, 

Attorney for Plaintiff. 

Designation of Record. 

Filed November 11, 1914. 
******* 

1 he Clerk of the Court will please prepare the transcript of rec¬ 
ord on appeal herein noted from the judgment of this court to the 
Court of Appeals of the District of Columbia, including in said tran¬ 
script the following, viz: 

oq o' OlaJntiflrV <leclarntion hill of particulars and affidavit. 

16 2. Defendant’s plea and affidavit of defense 

r t, . 3 - Plaintiff ’° motion for judgment under 73d Common 

Law Rule. 
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4. Written opinion l>y Mr. .Justice Stafford tiled herein. 

5. Judgment herein entered, showing also notation of appeal by 
plaintiff, in open court, etc. 

6. Assignment of errors. 

7. Memo, showing filing of appeal bond. 

8. This order. 


LORENZO A. BAILEY, 

Attorney for Plaintiff. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

1, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
23, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, wherein William E. Columbus is Plaintiff and 
Joseph C. Sheehy is Defendant, as the same remains upon the files 
and of record in said Court. 

In testimonv whereof. 1 hereunto subscribe my name and affix 
* » 

the seal of said Court, at the City of Washington, in said District, 
this 19th day of November, 19i4. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2753. William F. Columbus, appellant, vs. Joseph C. Sheehy. 
Court of Appeals. District of Columbia. Filed Nov. 23, 1914. 
Henry W. Hodges, clerk. 





